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THE U.S. SUPREME COURT

I CLINIC DEMONSTRATIONS

States judged able to restrict
actions by abortion protesters
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Al Garcia, right, and a person dressed as theGrim Reaper stood outside a
Parenthood dinic in Denver yesterday, seelting to dissuade people from having abortions.

ByLAURIE ASSEO
Associated Press

WASHINGTON — The Su
preme Court gave states greater
leeway to restrict anti-abortion
demonstrations outside health
clinics, ruling yesterday that
Colorado's limits on "sidewalk
counseling" legitimatelyprotect
abortion patients' right to avoid
unwanted speech.

The justices, by a 6-3 vote,
upheld a 1993 Colorado "bub
ble" law that bars people from
counseling, distributing leaflets
or displaymgsigns within 8 feet
of others without their consent
whenever they are within 100
feet of a clinic's entrance.

"This statute simply empow
ers private citizens entering a
health-care facility with the
ability to prevent a speal<er,
who is within 8 feet and ad
vancing, from communicating a

message they do not wish to
hear," Justice John Paul Ste
vens wrote for the court.

Violators can be sentenced to
six months in jail and a S750
fine.

The law was challenged as a
violation of protesters' free-
speech rights.

"The right to free speech, of
course, includes the right to at
tempt to persuade others to
change their views, and may
not be curtailed simply because
the speaker's message may be
offensive to his audience," Ste
vens wrote. "But the protection
afforded to-offensive messages
does not always embrace offen
sive speech that is so intrusive
that the unwilling audience
cannot avoid it."

His opinion was joined by
Chief Justice William Rehnquist
and Justices Sandra Day
O'Connor, David Souter, Ruth

Bader Ginsburg and Stephen
Breyer.

Dissenting were Justices An-
tonin Scalia, Anthony Kennedy
and Clarence Thomas. Scalia
and Kennedy both read from
their dissents on the bench.

Scalia called the ruling "one
of many aggressively pro-abor
tion novelties announced by the
court in recent years."

"Today's decision is an un
precedented departure from
this court's teachings respect
ing unpopular speech in pub
lic areas, Kennedy's dissenting
opinion said.

The decision marked the first
time the nation's highest court
reviewed a state legislature's at
tempt to regulate anti-abortion
demonstrators outside health
clinics. The justices twice pre
viously had ruled in abortion-
protest disputes, but those had
stemmed from court injunctions

aimed at specific clinics, not
laws with statewide effect.

"The 8-foot restriction on an
unwanted physical approach
leaves ample room to commu
nicate a message through
speech," Stevens said in his
ruling. Demonstrators can
stand on the sidewalk at clinic
entrances and hand leaflets to
those entering the clinicas they
pass by.

The Colorado law was en
acted, state officials had told
the court, after abortion pa-,
tients complained ofbeing spat
on, kicked and harassed out
side clinics.

But the three anti-abortion
demonstrators who challenged
the state law called their tactics
gentle and said they raised
their voices only because they
were required to keep theirdis
tance from those they sought to
advise.



Nebraska law banning abortion procedure ruled unconstitutional
Continuedfrom Page One

tai, inhumane procedure." said
Michael Janocil<, assistant di
rector of the group's education
al foundation.

The Kentucky attorney gen
eral's office yesterday was try
ing to determine what impact
the ruling would have on the
state's 2-year.old taw. It has
never been enforced because of
court challenges.

In 1997 the Indiana General
Assembly approved a similar
law that makes an exception
onW to save the mother's life.

Gov. Frank O'Bannon, a
Democrat, signed the legisla
tion but said he had reserva
tions about its constitutionality.

THE LAW has never been
tested in court, said Chris Gib
son, legislative director for the
Indiana Civil Liberties Union.

Gibson said the court's deci
sion "definitely makes Indi
ana's statute constitutionally
dubious at best." He said most
similar state laws were drafted
using "model legislation" that
could be affected by the high
court's decision.

U.S. District Judge John G.
Heybum struck down Ken
tucky's law as overbroad. Attor
ney General Ben Chandler ap
pealed his decision. The 6th
Circuit Court of Appeals in Cin
cinnati heard arguments in De
cember but has delayed ruling.

Breyer said in J>is opinion
that the ban, as written, could
apply to a common,safe proce
dure known as "dilation and
evacuation," or "D & E," in
which portions of a fetus are

pulled into the vagina and ei
ther pulled or cut off and deliv
ered.

"In sum, using this law some
present prosecutors and future
attorneys general may choose
to pursue physicians who use
D&E procedures, the most com
monly used method for per
forming previability second tri
mester abortions," he wrote.

"All those who perform abor
tion procedures using that
method must fear prosecution,
conviction and imprisonment.
The result is an undue burden
upon a woman's right to make
an abortion decision. We must
consequently find the statute
unconstitutional." Breyer wrote.

The justices' ruling seems to
leave anopening for legislation
that would ban certain abortion
procedures —so long as it al
lowsexceptionsfor the lifeand
health of the mother. That por
tion of the opinion sparked dis
agreement rrom other justices
in the majority.

Justice John Paul Stevens, in
his concurrence, said it is diffi
cult for him to see that any
abortion procedure is more
"gruesome" than another and
questioned whether such limits
would be acceptable under Roe
vs. Wade, the 1973 decision that
made abortion legal.

Justice Ruth Bader Ginsburg
noted in her concurrence that
banning one procedure doesn't
advance the state's interest in
protecting human life — a re
quirement under another abor
tion case out of Pennsylvania —
since the sole purpose ofabor
tion is to kill a fetus.

But Justice Sandra Day

O'Connor, who cast the key
vote in yesterday's majority,
said she can envision a consti
tutional statute that would ban
the procedure; however, she
said Nebraska's law did not
meet the requirements.

IN HER concurring opinion,
O'Connor said a "ban on par-
tial-birth abortion that only pro
scribed the D & X method of
abortion and that included an
exception to preserve the life
and health of the mother would
be constitutional in my view."

What critics call "partial-
birth" abortion — the dilation
and extraction procedure
O'Connor mentioned — is often
referred to as a type of "late-
term" procedure, but Kentucky,
as do most states, already pro
hibits third-trimester abortions
if the fetus is viable, unless the
life or health of the woman is
at risk.

Breyer noted that the Ameri
can College of Obstetricians
and Gynecologists has said that
the procedure the Nebraska law
attempted to ban might some-
times be the best procedure to

•save the life or health of a
woman.

That seems to go to the heart
of some arguments for the ban
— that the procedure is never
necessary to save the life-and
health of the child.

Congress has twice voted to
ban the procedure —using lan
guage similar to the Nebraska
statute — and both times Presi
dent Clinton has vetoed it.
Some abortion foes have called
for a constitutional amendment
banning it.

The issue is almost sure to
play a role in this year's presi
dential election. Republican
George W. Bush favors a ban
on the procedure but Vice
President A1Gore, a Democrat,
opposes any such law.

Stephen Hut, a lawyer repre
senting the doctors who per
form abortions in the Kentucky
case, said yesterday that he
sees little difference in the Ken
tucky and Nebraska statutes.
He stopped short of declaring
victory in the Kentucky case
but noted that Heyburn's ruling
was "cited positively" in the
Supreme Court decision.

The Supreme Court split 5-4,
with Justices Breyer, O'Connor,
Stevens, Ginsburg and David
Souter forming tne majority.
Chief Justice William Rehnquist
and Justices Antonin Scalia,
Clarence Thomas and Anthony
Kennedy were in the minority.

Kennedy, in his dissent, said
the majonty decision "nullifies
a law expressing the will of the
people of Nebraska that medi
cal procedures must be gov
erned by moral principles hav
ing their foundation in the in
trinsic value of human life, in
cluding life of the unborn."

Scaua wrote, "Today's deci
sion, that the Constitution of
the United States prevents the
prohibition of a horrible mode
ofabortion, will begreeted bya
firestorm of criticism as well it
should." He likened the ruling
to the court's 19th-centuryDrea
Scott decision that upheld the
institution of slavery.

The Nebraska law made it a
felony for a doctor to perform
an abortion in which the physi

cian "partially delivers vaginal-
ly a living unborn child before
killing the unborn child and
completing the delivery."

The Kentucky statute is virtu
ally identical, prohibiting proce
dures in which "the physician
performing theabortion partial
ly vaginally delivers a living fe
tus before killing the fetus and
completing the delivery."

Beth Wilson, director of the
American Civil Liberties Union
of Kentucky's Reproductive
Freedom Project, said the rul
ing "is a clear victory for wom
en."

"THE SUPREME Court
has recognized that these laws
are a clear attack on a woman's
right to choose ... It's a good
decision," she said. "It shows
these bans are not limited to a
certain type of procedure; they
are a sweeping prohibition on
safe and common abortion
methods."

Janocik, with KentuckyRight
to Life, said yesterday that the
ruling could force abortion foes
to look for "different wording"
to outlaw the procedure, but he
said he didn't know if tiie deci
sion would render Kentucky's
lawunconstituHonal.

Wilson, however, said Chan
dler should drop Kentucky's ap
peal of Heyburn's decision to
strike down the law.

The state has paid over
$300,000 to the ACLU during
the past 16years to compensate
it for legal fees the civil-rights
organization incurred fighting
abortion laws it viewed as un
constitutional.

WHERE STATES STAND
The Supreme Court's decision on the abortion procedure
known as dilationand extractionwill almost certainlyaffect
states with similar laws. Here is a look at the status of similar
state laws.
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ON THE BOOKS

• Legal chaitenges havebeen
•=0 brought in most of the states

HAWAII^ where taws banning the
" • abortion procedure have

i - ; ' . been passed.

B Law blocked* ; :,

-D Law has not been
challenged**

B law blocked but under
appeal

• Nosuchexisting •
law

*Lawin Georgia and Montana limitedto specificallydefined
procedures. Anew Ohio law isnot yet in^ect.

. •'Law in Kansas. New Mexico and Uiah limited to specific
circumstances. ^
Source; Center for Reproductive Ijw and Policy
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"Given the clear guidance of peal and stop this sillywaste of
the Supreme Court, the logical taxpayer money," Wilson said. :
thing for the commonwealth to Staff writer Lesley Stedman
do wouldbe to withdrawits ap- contributed to thisstory.



LOCAL REACTION ABOUT SCHOOL CASE

Ruling may notaffect Kentucky, Indiana
By HOLLYCORYELL
and GRACE LEEUY
The Courier-Journal

Local parochial schools wel
comed the Supreme Court rul
ing that allows religious
schools to use computers and
other materials bought with
government money.

But most observers said the
decision wouldn't cause big
changes in Kentucky.

In Indiana, meanwhile, the
ruling probably won't help a le
gal challenge to dual enroll
ment, said an attorney for the
Indiana Civil Liberties Union.
Under dual enrollment, public
schools hire teachers who work
with students in private
schools. In exchange, the pub
lic school district mciudes the
private school students in its
enrollment count and receives
more state money.

THE RULING is "verygood
news" for the Archdiocese of
Louisville, said Leisa Speer,
superintendent of schools for
the archdiocese, which oversees
68 Catholic schools in 24 Ken-
tuclw counties.

"6ur schools have benefited
throughout the years" from
money from Title vi of the Ele

mentary and Secondary Educa
tion Act of 1965. Among other
things, that law provides class
room materials to teachers and
studentsat bothpublicand pri
vate non-profit schools.

The money allows "us to
supplement the existing pro
grams," Speer said.

Archdiocesan schools in Jef
ferson County receive $80,000
to 585,000 per year from the
public school system for Title
vl programs, and Speer doesn't
expectthat to change.

Inthe1999-2000 school year,
18 private schools ancf 52
Catholic schools in Jefferson
County received a total of
$135,211 in Title VI funding,
said Bernard Minnis, assistant
superintendent for equity and
poverty issues for the county's
public school district.

Both amounts will be lower
for the comingschoolyear, he
predicted.

Jeff Vessels, executive direc
tor of the American Civil Liber
ties Unionof Kentucky, said he
is concerned about the court's
ruling.

"We believe that this ruling
does erode the wall of separa
tion between church and state
because it does give permission
for citizens' tax dollars to sup

port religious schools," he said.
"We believe that is contraiy to
the First Amendment."

IN INDIANA, an attorney
for the Indiana Civil Liberties
Union said yesterday's decision
probably won't support the
ICLU's objection to dual enroll
ment.

Many of the school systems
that had been using the prac
tice to get extra state money
have already stopped, said
ICLU attorneyPaigeFreitag.

The Indiana legislature
changed the way students are
counted, making the dual en
rollment practice less lucrative.
All schools who used the prac
tice have also been ordered to
repay the state the additional
money they got from counting
non-public students in their en
rollment figures.

NOR IS THE Supreme
Court decision likely to affect a
lawsuit brought by the ICLU
apinst Harrison County over
plans to share riverboat casino
tax revenue with a Catholic
school in Corydon, Freitag said.
After the suit was hied, the
school asked the county to halt
its plan.
^at is unclear is what will

happen to programs not men-

Jeff Vessels, executive
director of the American Civil
Liberties Union of Kentucky.

tioned in the ruling —programs
that provide federal money for
other uses, such as special edu
cation and transportation for
private school students.

Public school districts in Ken
tucky take about 7,800 students
to private and parochial schools,
which usually reimburse the
public schools for the cost, said
Lisa Gross, a spokeswoman for
the Kentucky Department of
Education.

Lauren Roberts, a spokes
woman for Jefferson County
Schools Superintendent Ste
phen Daeschner, said he hadn't
seen the ruling and wanted to
review it.

CHURCH AND STATE

for religious schools, court says
ByANJETTAMcQUEEN
Associated Press

WASHINGTON - The gov
ernment can provide comput
ers for religious schools, the
Supreme Court ruled yesterday
in a decision that significantly
narrowed the constitutionally
required separation of religion
and government.

The 6-3 ruling was praised
by supporters of private school
tuitionvouchers—government
initiatives to help parents of
children who do not attend
public schools.

The justices said a Louisiana
parish can distributemoneyfor
instructional equipment — in
cluding computers, books,
maps, and film strip projectors
—to private schools as long as
it's done in a "secular, neutral
andnonideoiogical" way.

"We believe the majority of
the court has signaled that
school vouchers are constitu
tional." said MatthewBerry, a
lawyer with the Institute for
Justice. He defended, among
other programs being chal
lenged in lower courts, Florida

Gov. Jeb Bush'sstatewideplan
to give parents of poor children
money for private schooling.

But critics warned against
giving religious schools and
their missions new access to
the public treasury.

"The Supreme Court certain
ly took a sledgehammer to the
wall of separation between
church and state today," said
the Rev. BarryW. Lynn,execu
tive director of Americans Unit
ed for Separation of Church
and State. "The silver lining is
that this decision gives no aid
or comfortto vouchersupport
ers."

Public school officials la
mented they could be sued
over Biblelessons that show up
on computers they've bought.

"A computer contains in
structional content that no one
can monitor," said Anne Bry
ant. executive director of tlie
National School Boards Associ
ation. "Once you are connected
to the Internet, this technology
could be used for religious in
struction."

However, Justice Clarence
Thomas wrote in the court's

main opinion: "We see no ba
sis for concluding that Jeffer
son Parish's Chapter 2 pro
gram 'has the effect of advanc
ing religion.' ... Chapter 2
does not result in governmen-,
tal indoctrination, because it
determines eligibility for aid
neutrally, allocates that aid
based on the private choices of
the parents of schoolchildren:
... Nor does Chapter 2 define'
its recipients by reference to
religion."

Thomas was joined by Chief
Justice William Rehnquist and
Justices Anconin Scalia and
Anthony Kennedy in a sweep
ing opinion that would allow
almost any government aid to
religious schools.

Yet, Justices Sandra Day.
O'Connor and Stephen Breyer
— who supplied the critical:
votes to reach a majority on-
the nine-member court — re*:
fused to go that far. In an opin
ion by O'Connor, they called'
the Thomas opinion's "expan
sivescope... troubling."

Justices David Souter, John'
Paul Stevens and Ruth Bader
Ginsburg dissented.


